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MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR

ORIGINAL APPLICATION NO. 1039 /2022 (S.B.)

Santosh Manohar Mahalle,
Aged about 53 years,

Occ. Service (Police Inspector),
R/o Gurukul Nagari, Akola,
Tah. and District Akola.

Applicant.
Versus

1) The State of Maharashtra,
through its Additional Chief Secretary,
Department of Home,
Mantralaya, Mumbai- 32.

2)  The Director General of Police (M.S.),
Near Regal Cinema, Mumbai.

3)  The Deputy Inspector General of Police,
Amravati Region, Amravati.

4)  The Superintendent of Police,
Akola Tah. and Dist. Akola.

Respondents

Shri S.N.Gaikwad, 1d. Advocate for the applicant.
Shri S.A.Deo, Id. C.P.O. for the Respondents.

Coram :- Hon’ble Shri M.A.Lovekar, Member (J).

JUDGMENT
Judgment is reserved on 05 Dec., 2022.

Judgment is pronounced on 12th Dec., 2022.
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Heard Shri S.N.Gaikwad, 1d. counsel for the applicant and

Shri S.A.Deo, Id. C.P.O. for the Respondents.

2. Case of the applicant is as follows. The applicant is holding
the post of Police Inspector. By order dated 20.08.2021 (A-1) he was
transferred from Akot City Police Station to local Crime Branch, Akola
where he joined. His satisfactory performance was duly recognised by
issuing to him letters of appreciation (A-2 collectively). On 10.10.2022
respondent no. 2 issued the impugned order transferring him from Local
Crime Branch, Akola to Yavatmal District on a non-executive post. This
mid-term order was purportedly passed under Section 22N(2) of the
Maharashtra Police Act (hereinafter referred as ‘The Act’), neither
exceptional circumstances, public interest nor administrative exigency
was involved. Daughter of the applicant is in 10 std. (A-4). His wife is a
Lecturer in Junior College (A-5). Hence, mid-term transfer will cause
immense hardship to his family. The impugned order is malafide. It

deserves to be quashed and set aside.

3. In his reply at pp. 24 to 45 respondent 3 has averred as follows. As
many as five default reports were received against the applicant. He was
instructed by his superiors to keep watch on and to take effective steps
to curb activities of gambling and sale of gutka in his jurisdiction. He
disregarded these instructions failed to perform his duty and Special

Squad had to effect raids on gambling dens and gutka joints. During these
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raids cash and muddemal in huge quantity were seized. This was the first
default (A-R-1). During another raid gutka and other muddemal worth
Rs. 43,28,000/- were seized. This, too, indicated laxity of the applicant
and his total disregard for instructions given by his superiors. This was
the second default (A-R-2). One Shyam Verma had filed a private
complaint against some policemen who were attached to Local Crime
Branch, Akola. In this private complaint ].M.F.C., Akola directed
registration of F.ILR. under section 156(3), C.R.P.C. against the persons
named as accused in the private complaint (A-R-3). Regarding one
incident of firing by Police at Laxminagar, Amravati, preliminary inquiry

was conducted. The report of said inquiry (A-R-4) concluded as follows:-

“a1 Rl Ao 3tfdzie 3epien sit St sfter At widatoman sena s At

AT ARE, BEAE! HRAE HCh THB FBIE N@AF A ABRLAG Ja add
HIRRR Tl stacia stoltagdes dat aRca G Ad @ gl G8eIEaR SR Ral
AN ARVALY 3R AAR BV 3 UBR AR HeAA bR b et A
WA ReTep =01, I, A B AN FAgcel Al PeaT AR UG {detel Tl
ATA BUATE HAuep a1 ARIELN AAAT FAE gl d 3MAAB AR ekl 3120 TBRA
A o NieAE famez staEa &R A egora ol w0 HEl MBER HvAd
CTEEA NIAA U1 YFHF AU TN S g TGt STAeER 3R dtbeltd
G A 3@, ThaIa Ulictd 3if&ie1es 3tehlell d Wick TRIgTes A1, ], B 3Tehlell
aAT RWA 3(ch BRAB HIATBRA! A UAblAlet AEBE a BHAAR & Al
frlistoaes BeapRIIEd AgHEN e a =idt A1 BRIAE! Aden detell Gt &t
Wit ger aidet Aol TR 3Rt Gga Aa.
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A& ARG TBRINA HAUER AR fawea fasol diepelt wevaia At ada weir

to1e1 2o oA 3.

The Police Establishment Board at the range level was constituted
consisting of (1) Deputy Inspector General of Police as a Chairman,
(2) Superintendent of Police, Buldhana as a Member, (3) Superintendent
of Police, Yavatmal as a Member, (4) Superintendent of Police, Akola as a
guest Member, and (5) Reader (Deputy Superintendent of Police) at the
office of Deputy Inspector General of Police, Amravati Range, Amravati as

a Member Secretary.

On 06.10.2022 the Police Establishment Board at the range level
held a meeting to deliberate upon serious defaults committed by the
applicant and to consider transferring him out of the district. Minutes of
meeting of the Board held on 06.10.2022 are at A-R-5 (at pages 85 to
109). As per these minutes defaults 1 to 3 concerned utter disregard
shown by the applicant to instructions/ directions received from his
superiors for curbing activities of gambling and sale of gutka because of
which Special Squad of Akola Police had to effect raids on gambling dens
and gutka joints. Default no. 4 was regarding arrest of one Shyam Verma.
The arrestee was not produced before the concerned J.M.F.C. within 24
hours of his arrest. The applicant connived with his sub-ordinates and

did not give any intimation of arrest of Shyam Verma to his superiors.
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Shyam Verma was arrested as a receiver of stolen property i.e. gold. In

police custody he was tortured and subjected to extreme humiliation.

Regarding the incident of firing the Board concluded as follows:-

“Tdedtd adld HcalA] Hscicl HSIAIS! dEd it Ad™ Ageet, TettA felaies,

RS ez A, et Al e welicirn TAERIEd HUE! JAus at
il B AT T Bld d AU AT Bk 20 YBRA clleb ot AeiA
fares staa A sged At HRUmET MBER U™ cEEd st Ad
FAgeA 2 UUHAGelEl TEEER 3RIEE Sten Aol Bga Ad. s, AW Haew,
wfer fTdlets, nfeer IR AR, B AR IRUA 3TH BRAG HUAHAA
3Metet bt 3MEBR a JFAWCR g AT RASTelaes BehRIAET AZHDPN A
aAiEt W BRIAE! Jses detell Bl gt NAA getedt ufda Felst B 3Rtea
e 3. = sElaEa st A Fgent, Ao Tltews, ks e e, @i &

AHITAT HARER B Ad 3R, TWEAA HEAA VAR AR, A A, HAg

Fiell BRIGAR U HHD Hal/3U/E-R/3EREdl BRIRI Ubiu/92%9/0%2,

featics R/ 0¢/0R e AR BITAT A E.”
The Board further concluded:-

“TEEA QA &R AAL, Tlell ARAAA DelcA [&eliece 98/0]/20%3
A ABRIAT TA. DA BHA(D 9S/0RQ Hetd 300, 389, 388, 383, 3V,
380, 38C, 3§, I&C, WY, 3RV, IRE, 330, 339, YL, BYR, IR, R09, 8OV,
80§, 80K, 38, 9R0, () aiald, YA A RMVRN AR EBR a HHAR Atdaz
e8! SR A 3. Ui Trletes Haeel RAET® Ieg QU 3Tblct Al DL
[SIeaTd SacaA ARG B AURARIA AVR AR, AlDdR Feel ATAT FIdl

3@ AAT AT EABRE GHUAI Hel S 0N SRACAEEA ABRE A B
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3Ed. Wifel Agee! ARBZH AU SABGADG HRUARN ARIA AT A ABRE TAR
AEBRAT A AE! TR FIehal AU FIUAR REDBIGA el DI SR 3

[Slegad AL SEetl B0 £l BRI RRRE ATl a1 3.

st AW Ageet difel RMTIRN Al U ERA UABAA DR Afel

AURAEEA JBAA ATt B 3ALAD Bl TR el AURNEEA FAPEAA Dl

ICEA BA SRR actienat TRl [T Ad AE! Aaet Wit Aget AR actat Fnferes

e A NI EBR A e SEEER [Riod e e Aa 3. a

Haeo! g Al MATRH A BAAR Aidar ferisior SavA raAd e, Wfet, Age

Jiell Al Bl Fotdd A B TIR_VAT 3 A@!. Aid g ddal TAAEA d
QAA A =1 QIR @, AN Al ddel A STeld el AAEHE el dURAR
FrRiuggdiaR Aer @i HOR 3R, e WelA Gt ufden SeEEa Aeltat

el 318, 3 feela Aeweitzifa fez s 2 Jd A @ 8 ‘SEfgarl” a

geties ARM (In public interest and for administration exigency)
TR [TaR Hal Uifet, Haeel FAVRN Al bl Segge 3 Segana seet

IV 3(ALAH B,

By orders dated 17.01.2022 and 13.09.2022 (A-R-1 and A-R-2,

respectively) punishment was imposed by respondent no. 3 on the

applicant as follows:-

“3reer- Tifer ferdlates, &t AdW HAgert, TR 3MMHBR W 3l 2B &1
IBA, Je IJqd  BIRAG AW FREAD B qL A B.
31U/21-§/Ba1-§/Wiel-Hgeet /BINIR /BEREN/R029/98RE,  [Gaid 938.00.R029
I RAldd FREd Eelt ‘Gold od aMie dqedie @ (0R) amidedl

(URIHABRS ) AF0 ° &l {21611 HREFA BoAE Ad 3B.
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ez Riglel ARl eiid Bld SAAA 3 MR W SeAR [SeAlBuREE &0

aa A . dicts FAgRiaEts, A. A. HaG Aldws AT A AU 36 A&

B AbAd.”

“3Meel- UiferA ©R1etes, st JAW Haeet, Rfees e 2MHN 3Teblet Al 3ad
FIAAC! A FEETR Bl G A B. W [FHa-8 /3B /A -Fge /HIR
/BEEN /209/23R9, it 6.99.209 3w Walldd HUAE 3MEiett e o
ardites ddetans atel (0R ) auiebdl (URIHBRS ) X0 ° A 19181 3{Q0d: Tect Bl
‘géict 3 anftes dd=tate U (09) avimdal (uRuEsRS) A0 & et Jvaa Aa
3E.

AR RieE AR FRAld gld SRR g 3@ T e GABURE &0

faama 3ta . dicta FAgRiaetes, A. A HAF AABS Ao Abtst A 36t A&

B AbArd.”

In his rejoinder at pp. 112 to 122 the applicant has contended as

follows. His A.C.Rs. for last five years were A+ (outstanding). After he

took charge of Local Crime Branch, Akola rate of detection had gone up

as can be gathered from perusal of A-A-1 (at p. 123). Primary

responsibility of raiding gambling dens was of local police as is made

clear by Section 22 - O of the Act which says that there will be separation

of investigation police from law and order police. Likewise, raiding gutka

dens was primarily duty of Food and Safety Authority (FASA) and not the

local crime branch. The F.I.R. registered on the basis of private complaint

of Shyam Verma does not name the applicant. Against punishment

imposed on him, the applicant has preferred appeals. Under Schedule (1)
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of the Bombay Police (Punishment and Appeal) Rules, 1956, respondent
no. 3 had no authority to impose such punishments since the applicant is

holding the post of Police Inspector.

6. The crux of the matter is whether, while passing the impugned
order, recourse to Section 22N(2) of the Act was justified. It is not in
dispute that the Board which was constituted did have power to

recommend mid-term transfer of the applicant u/s 22N(2) of the Act.
7. Section 22N(2) reads as under:-

“2. In addition to the grounds mentioned in sub-section (1), in
exceptional cases, in public interest and on account of administrative
exigencies, the Competent Authority shall make mid-term transfer of

any Police Personnel of the Police Force.”

8. To assail the impugned order the applicant has relied on “Kishor
Shridharrao Mhaske Vs. Maharashtra OBC Finance and
Development Corporation, Mumbai & Ors. 2013 (3) Mh.L.]J. 463". In

this case it is held:-

“Mandatory requirements of the provision under Section 4(5)
of the Act cannot be ignored or by-passed. The exceptional reasons
for the special mid-term or pre- mature transfer ought to have been
stated in writing. Vague, hazy and meager expression such as "on

administrative ground” cannot be a compliance to be considered apt
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and judicious enough in the face of mandatory statutory

requirements”

9. The applicant has further relied on “Somesh Tiwari Vs. Union of

India 2008 CJ (SC) 1539”. In this case it is held:-

“Indisputably an order of transfer is an administrative order.
There cannot be any doubt whatsoever that transfer, which is
ordinarily an incidence of service should not be interfered with, save
in cases where inter alia mala fide on the part of the authority is
proved. Mala fide is of two kinds - one malice in fact and the second

malice in law.”
In para 20, on facts, it was held:-

“20. The order in question would attract the principle of
malice in law as it was not based on any factor germane for passing
an order of transfer and based on an irrelevant ground i.e. on the
allegations made against the appellant in the anonymous complaint.
It is one thing to say that the employer is entitled to pass an order of
transfer in administrative exigencies but it is another thing to say
that the order of transfer is passed by way of or in lieu of
punishment. When an order of transfer is passed in lieu of

punishment, the same is liable to be set aside being wholly illegal”
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10. The applicant has further relied on “State of Maharashtra Vs.
Padmashri Shriram Bainade 2014 CJ (Bom) 2753". In this case, on
facts, it was held that demonstrably there were no special or exceptional
reasons nor was there anything to show that the transfer was made in
public interest. Thus, while passing the impugned order State had acted
neither fairly nor bonafide and hence it was liable to be quashed and set

aside.

11. The applicant has also relied on “Shri Santosh Machhindra Thite
vs. The State of Maharashtra & 2 Ors. (Judgment dated 04.02.2019
delivered in W.P. No. 9844 of 2018 by the Hon’ble Bombay High

Court)”. In this case it is held:-

“However, in the present case, we are not interfering with the
transfer order on the ground that it is being done at the behest of
public representative, but we are interferring on the ground that the
same is being done without following the relevant provisions of the
Maharashtra Transfer Act. For the sake of repetition, we reiterate
that such a transfer, either of Respondent No. 2 or the petitioner,
which is a subject matter of the present petition, could be done only
in exceptional circumstances and for special reasons and that too by
recording the reasons in writing. We find that no such reasons or
circumstances of whatsoever nature are recorded in the impugned

order of transfer and also in the impugned order passed by the
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learned Maharashtra Administrative Tribunal. Therefore, the only
course that is available to us is to find out the reasons from the
impugned transfer order dated 8% July, 2011. The only reasoning
given is "in the public interest” and "administrative convenience".
When the Maharashtra Transfer Act stipulates recording of reasons,
first it has to be recorded in the original file. If any transfer which
takes away the right guaranteed to an employee of not being
transferred prior to completion of his tenure is allowed, only by
stating that it is "in the public interest” or on the ground of
"administrative exigency", then it would frustrate the very purpose
of the Act and make the provisions of such Act redundant. In our
considered view, it is necessary to record at least some reason as to
how "a special case” is made out. No doubt that we do not expect an
authority to write an elaborate judgment to make out "a special
case". However, at the same time, in order to enable the Court to
exercise the powers of judicial review, at least it is necessary for an
authority to write in brief as to how "a special case” is made out, so
that the powers of judicial review, which has been held to be a basic
structure of the Constitution, can be properly exercised by the High
Court/Supreme Court. In that view of the matter, we find that the

petition deserves to be allowed.”
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The C.P.O. has relied on the following rulings which inter alia deal

with exercise of power under Section 22 N of the Act.

13.

14.

(1) Ashok Rangnath Barde versus State of Maharashtra

and two Others. Judgment of Hon’ble Bombay High Court

dated 22.12.2018 in W.P.N0.5320 of 2018.

(2) Sachin Kisanrao Lule versus The State of

Maharashtra and two Others. Judgment dated 17.01.2022

of this Tribunal in 0.A.No0.902/2021.
The C.P.O. has further relied on-

SomeshTiwari versus Union of India and Others (2009) 2
Supreme Court Cases 592. In this case the Hon’ble Supreme Court
has held that transfer in administrative exigencies ought not to be

interfered with by Courts.
The C.P.O. has also relied on-

Vazeer Hussain Shaikh versus State of Maharashtra and

two Others. Judgment of the Bombay High Court in
W.P.No.6809/2017 dated 15.11.2017. In this case after considering

the facts and the law applicable thereto it was held-

On reading of the provision and in view of the
material placed before us, we are of the opinion that

though, the transfer order refers the only ground of
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administrative exigency, the material placed before

us also satisfies the other ground i.e. public interest.
It was further observed-

In unreported judgment of this Court in Writ
Petition No.14200/2016, the State had challenged
the order of the Maharashtra Administrative
Tribunal, thereby allowing the Original Application
filed by the applicant/petitioner challenging his
order of transfer. A ground was raised that it was a
mid-term transfer and on the ground of exceptional
circumstance, the transfer was effected without the
approval of the Police Establishment Board. The
State submitted before the Division Bench that there
were serious allegations against the respondent
no.1. A Departmental Enquiry was also conducted
in the matter. Necessary material was brought
before the Board. As affidavit was also filed through
the Member Secretary of the Police Establishment
Board submitting that the Board had considered the
material, which was in the form of serious
allegations against the respondent no.1 and it was a

conscious decision of the Board to direct mid-term
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transfer of the respondent no.1 For this reason, the
Division Bench found that the order passed by the
Tribunal was unsustainable and the Writ Petition
filed by the State challenging the order of the

Tribunal was allowed.

These observations apply with considerable rigour to the

facts of this case.”

15. So far as facts of the case in hand are concerned, what is
elaborately set out in the minutes of the meeting of the Board held on
06.10.2022 to which I have adverted hereinabove, is clearly sufficient to
demonstrate that the impugned order squarely falls within the four
corners of Section 22N(2) of the Act. For various defaults punishment
has been imposed on the applicant by respondent 3. It is the contention
of the applicant that respondent 3 was not competent to impose these
punishments. It is a matter of record that against these punishments the
applicant has filed appeals. The basic issue in the case, as stated above, is
whether the impugned order satisfies the parameters set in Section
22N(2) of the Act. I find that the impugned order does satisfy these

parameters.

16. It was submitted by Id. C.P.O. that the applicant made a false
statement before this Tribunal on 13.10.2022 that he had not handed

over the charge and thereby obtained interim stay to the impugned
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order, and hence he should be saddled with heavy costs, there is no
cogent material to accept this contention. For the reasons discussed
hereinabove the original application is dismissed and interim order

stands vacated, with no order as to costs.

(Shri M.A.Lovekar)
Member ()

Later on :-

Ld. Counsel for the applicant prays for extension of interim order
which was subsisting till today so as to enable the applicant to file a Writ
Petition challenging order of this Tribunal. This prayer is stoutly
opposed by ld. C.P.O.. It is submitted that the interim order was
subsisting for a considerable period. It is further submitted that this
Tribunal has upheld correctness of the impugned order whereby, on
account of multiple defaults, the Board has passed an order transferring

the applicant out of the district and that too on a non-executive post.

2. On considering rival submissions I have come to the conclusion
that the interim order by way of stay to the impugned order which was
subsisting till today is required to be extended so that the applicant can
avail a remedy provided under the Law by filing a Writ Petition before
the Hon’ble High Court. The interim order passed by this Tribunal is

extended and shall subsist till 15.12.2022.
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3. Steno copy is granted.

(Shri M.A.Lovekar)
Member ()
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[ affirm that the contents of the PDF file order are word to word same

as per original Judgment.

Name of Steno : Akhilesh Parasnath Srivastava.
Court Name : Court of Hon’ble Member (]).
Judgment signed on : 12/12/2022.

and pronounced on

Uploaded on : 13/12/2022.



